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Abstract

Increasingly, software application innovators have turned to the patent system to attain protection from cheap, quick imitation by competitors.  Over the past two decades a combination of new legislation and court decisions have lowered the height (protection from improvements), increased the width (protection from imitation), and increased the length (duration of protection) of software patents.  We use a duopoly model of quality-price competition between a software innovator and an imitator to assess the social welfare implications of these recent policy trends and to determine the socially optimal software patent policy.  We find that an increase in patent length expands the set of policies that provide the innovator with profit incentive to seek a patent.  Interestingly, for a given combination of patent height and width, such an increase in length reduces social welfare.  However, if all three patent policy instruments can be adjusted simultaneously we find that the optimal patent policy is to maximize patent length (or grant patent protection for the entire life of the innovative product) and to set patent height and width to intermediate levels.  This policy not only maximizes social welfare, but also makes all stakeholders (the innovator, imitator, and consumers) better off than in the absence of a patent.  I will conclude the presentation with an examination of the impact of the private and public costs associated with the patent system on the viability of software patent policy.
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